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loads and total maximum daily thermal loads (collectively "TMDL") in
every even-numbered year. NewJersey's failure to submit TMDLs, and
EPA's refusal to disapprove of this practice, constituted unreasonable
delay of agency action, according to Littoral.
To prove this
contention, Littoral needed to show "constructive submission" on New
Jersey's part by demonstrating that New Jersey neither submitted
TMDLs nor planned to remedy its non-compliance. The court held
that New Jersey had submitted some TMDLs and planned to remedy
its failure to comply. While hardly exemplary, New Jersey's record was
nonetheless sufficient for the EPA to prevail on the charge of
unreasonable delay.
The court held that Littoral's fourth count, regarding the EPA's
alleged failure to comply with section 7 of the ESA was moot, as events
had transpired which irrevocably eradicated the effects of the alleged
violation. By February 2001, the EPA had initiated consultations with
the United States Fish and Wildlife Service and National Marine
Fisheries Service as mandated by the ESA. While the court recognized
that a narrow exception to the doctrine of mootness could exist in
cases where a wrong is capable of repetition but evades review, Littoral
failed to satisfy this two-prong test.
Curtis Graves
Baker Farms, Inc. v. Hulse, No. 5:01-CV-315-C, 2002 U.S. Dist. LEXIS
6243 (N.D. Tex. Apr. 11, 2002) (holding a federal court lacks subject
matterjurisdiction in adjudicating claims involving a state's property
interests without the consent of that state).
Baker Farms ("Baker"), a Texas corporation, operated its farm and
livestock business on a 188-acre leased property in Floyd County,
Texas. A railway roadbed divided this property into north and south
parcels. In 1992, the Texas Parks and Wildlife Department ("TPWD")
purchased the railway roadbed and converted it into Caprock Canyon
State Park and Trailway ("Trailway") for public recreation. Baker
contacted Jeoffrey Hulse, Park Manager of the Trailway, regarding
Baker's right to access the water well located on the Trailway. Hulse,
along with employee Ronny Gallagher, refused Baker's effort to lay
new electric lines to access the well water.
Baker filed suit in the United States District Court for the
Northern District of Texas against Hulse and others, seeking injunctive
relief prohibiting any further interferences with Baker's property
interests in the water well and crossway. In addition, Baker sought to
recover costs incurred in the drilling of an alternative water well on its
leased property, punitive damages totaling $100,000, and attorney's
fees. Defendants moved to dismiss the cause of action due to a lack of
subject matter jurisdiction. The court granted this motion and
dismissed the case without prejudice.

Issue I

COURT REPORTS

Baker alleged their property interest was an appurtenant
prescriptive easement to the water well and crossway located on the
Trailway.
Baker argued TPWD's purchase of the Trailway was
contingent upon all previously established interests, including
easements of record or otherwise. Baker asserted the previous owner,
who drilled the water well on the Trailway in 1964, transferred the
prescriptive easements with the property when he leased it to Baker.
The employees of TPWD, however, disputed the existence of Baker's
prescriptive easement.
The court stated a suit is against the sovereign if "the judgment
sought would expend itself on the public treasury or domain, or
interfere with the public administration," or if the effect of the
judgment would be "to restrain the Government from acting or to
compel it to act." Furthermore, a federal court does not have
authority to hear claims involving a state's property interest without
that state's expressed consent. The instant case revolved around
Baker's disputed easement rights to the water well and crossway on the
Trailway. The State of Texas had record title to the Trailway and was
responsible for its operations. The court contended that if Baker had
a prescriptive easement, it would clearly be exercising authority over
the public domain, restricting the State of Texas' property interests,
and violating state sovereignty under the Eleventh Amendment.
Therefore, since the State of Texas' property interests were
implicit in this claim and the State of Texas had not consented to
adjudication in a federal court, the court did not have the requisite
subject matter jurisdiction to hear this case.
Jessica L. Grether
Trout Unlimited v. United States Army Corps of Eng'rs, 187 F. Supp.
2d 1334 (D. Utah 2002) (holding moot plaintiffs challenges to
completed pipeline and water plant construction projects, and holding
Army Corps of Engineers' review appropriate in addressing water
quality issues related to those projects).
Plaintiffs, including the Utah Council of Trout Unlimited and
concerned environmentalists ("Trout Unlimited"), challenged the
Army Corps of Engineers' ("Corps") decision to approve permits for
construction of a water treatment plant and two pipeline projects in
Summit County, Utah. Trout Unlimited alleged the Corps' approval
of the construction projects violated various federal regulations,
including the Clean Water Act ("CWA"), the Administrative Procedure
Act ("APA"), the National Environmental Preservation Act ("NEPA"),
the National Historic Preservation Act ("NHPA"), and the Federal
Wildlife Coordination Act ("FWCA"). Trout Unlimited appealed the
Corps' decision in the United States District Court for the District of
Utah, and requested the court remand the agency action. The court

